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Expert Credentials   
 

Professor Thomas L. Daniels is a professor in the Department of City and Regional 
Planning at the University of Pennsylvania. He holds a Ph.D. in Agricultural and Resource 
Economics. He has taught land use planning and environmental planning for more than 15 years. 
He is the co-author of The Small Towns Planning Handbook (3rd ed. 2007, American Planning 
Association) and author of The Environmental Planning Handbook (2nd ed. 2014, American 
Planning Association). Professor Daniels served as the Director of the Lancaster County 
Agricultural Preserve Board from 1989-1997. Professor Daniels has performed consulting work 
and provided expert testimony on a number of cases involving unconventional natural gas 
development in Pennsylvania. (See CV in Appendix A).  
 
Introduction 
 

Penn Township is a first class township, so designated in 1958. This designation reflects 
a larger population, than a second class or rural township. In 2000, Penn Township had 19,591 
residents, and 20,006 in 2010 of whom 23% or 4,600 were under the age of 18, according to the 
US Census Bureau (www.census.gov). There were 7,894 housing units in the township in 2010. 
Penn Township is located on the western edge of Westmoreland County and covers 30.5 square 
miles or slightly less than 20,000 acres. Interstate 76 splits the township into two parts, the 
western part makes up about one-third of the township, and the eastern part is about two-thirds of 
the township. Interstate 76 also runs along the northwestern border of the Township.  
 

The Board of Commissioners of Penn Township, Westmoreland County, Pennsylvania 
adopted Ordinance No. 912-2016 Chapter 190 on September 19, 2016. (see Table 1). Ordinance 
No. 912-2016 created five zoning districts and four overlay districts. The Mineral Extraction 
Overlay District in Penn Township currently applies to the Rural Resource zoning district and 
the Industrial Commerce zoning district (see Map 1 and Map 2).   
 

The Mineral Extraction Overlay District allows unconventional oil and natural gas wells 
as a special exception in the underlying zoning districts, but does not account for the different 
purposes, population densities, and other land uses allowed in these zoning districts. For 
instance, the Industrial Commerce zoning district allows light and heavy industrial uses by right 
and as conditional uses. This zone is appropriate for unconventional gas well development. The 
Rural Resource zone is essentially a rural residential zone that also allows agriculture. Gas well 
development in this zone has caused and is likely to continue to cause conflicts with nearby 
residential property owners. In fact, four unconventional gas well pads approved in the Rural 
Resource zoning district are currently under appeal.     
 
Table 1. Ordinance 912-2016 Zoning Districts and Overlay Districts in Penn Township 
 
Ordinance 912-2016 created the following zoning districts: 
  

a. Rural Resource District (RR); 
b. Mixed Density Residential District (MDR); 
c. Neighborhood Commercial District (NC); 
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d. Commercial Corridor District (CC); and 
e. Industrial Commerce District (IC) 

 
Ordinance 912-2016 also created the four overlay districts: 
      
 a. Airport Overlay District (AO); 
 b. Floodplain Overlay District (FO); 
 c. Mineral Extraction Overlay District (MEO); and 
 d. Development Infill Overlay District (DIO). 
 
 Act 13, enacted in February 2012, prohibited local governments from regulating the oil 
and gas industry, and required statewide uniformity among local zoning ordinances with repsect 
to the development of oil and gas resources. This part of the law was declared unconstitutional 
by the Pennsylvania Supreme Court in December of 2013. As a result, the Supreme Court 
determined that townships have the authority to control the zoning for the development of oil and 
gas wells and related activities. Guidance for such zoning comes from the Municipalities 
Planning Code Section 603(i): “Zoning ordinances shall provide for the reasonable development 
of minerals in each municipality.” 
 

 It is my opinion that Ordinance 912-2016: 1) violates provisions of the Pennsylvania 
Municipalities Planning Code by promoting the unreasonable development of minerals in the 
Township, 2) is contrary to its own stated purpose and is contrary to the community development 
goals in the 2005 comprehensive plan, 3) violates several basic principles of zoning by 
introducing incompatible heavy industrial uses as a special exception into the Rural Resources 
zoning district, 4) treats the oil and gas industry differently than all other heavy industrial uses, 
and 5) fails to promote the interests of the entire public, adversely affecting residential land uses 
and property values.  
 
Purposes of Zoning and Compatible Land Uses 
 

The fundamental purpose of zoning is to separate incompatible land uses into different 
zoning districts, to promote orderly community development, and to protect the public health, 
safety, and welfare, including property values (Pennsylvania Municipalities Planning Code, 
Section 604). This means that municipalities zone by districts to separate conflicting land uses 
and the municipalities will allow only new developments or land uses that are compatible with 
the stated purposes and the existing land uses of each particular zoning district (not including 
pre-existing non-conforming uses). Incompatible land uses cause harm to neighbors in the form 
of threats to health, safety, and welfare, including reductions in property value.  
 

In a zoning district, land uses may be allowed by right, by special exception, or by 
conditional use. A by-right use is permitted if the property owner meets the standards in the 
zoning ordinance for that use. A special exception is a land use listed for a specific zoning 
district and the special exception use has neighborhood impacts (Daniels et al. The Small Town 
Planning Handbook, 3rd ed. 2007, p. 203). A conditional use is a land use listed for a particular 
zoning district, and must meet specific standards. A conditional use has “the potential to affect 
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the entire community” (Daniels et al., The Small Town Planning Handbook, 3rd ed. 2007) p. 
192), and a conditional use may be allowed or denied by a decision of the township supervisors. 
  

Some land uses are not allowed at all in certain zoning districts because they would cause 
conflicts involving health, safety, and welfare, including the reduction in property values. For 
example, municipalities typically do not allow industrial uses in residential and commercial 
zones because of conflicts and incompatibility involving the health, safety, and welfare, 
including loss of property values, of the residential and commercial landowners. 
 

A special exception is usually permitted so long as the proposed land use meets standards 
spelled out in the zoning ordinance. A special exception is granted or denied by the township 
Zoning Hearing Board. The Zoning Hearing Board “may attach such reasonable conditions and 
safeguards, in addition to those expressed in the ordinance” (Pennsylvania Municipalities 
Planning Code, 2015, Section 912.1).  
 

The Zoning Hearing Board must find that a proposed special exception use is compatible 
with other permitted land uses in that particular zoning district. It is the job of the Zoning 
Hearing Board to ensure compliance with the criteria of the special exception standards, if the 
municipality has already decided that the special exception use is compatible with other uses in 
that district. If the applicant demonstrates compliance with the standards and receives the 
approval of the Zoning Hearing Board, the applicant receives a special exception permit. In sum, 
when a zoning ordinance allows a land use as a special exception in a particular zoning district, 
the ordinance represents the municipality’s decision that the special exception use is compatible 
with other land uses allowed in that zoning district. 
  
 The use of zoning as a form of the police power of government to protect the public 
health, safety, and welfare was upheld by the U.S. Supreme Court in Euclid v. Ambler Realty in 
1926. But governments cannot exercise their zoning power in an arbitrary or unreasonable 
manner. A zoning ordinance must benefit the public as a whole. In other words, the public 
interest embodied in zoning is broader than the promotion of oil and gas development.   
 
Zoning Overlay Districts 
 

A zoning overlay is typically used to provide greater restrictions on development in areas 
with natural hazards or other development constraints. A zoning overlay district is placed on top 
of one or more base zones (e.g. residential or commercial) and a landowner or developer must 
meet both the regulations of the base zone and the overlay zoning district.  
 

The Commonwealth Court has defined the purpose of an overlay district as follows: to 
“create specific and targeted provisions that conserve natural resources or realize development 
objectives without unduly disturbing the expectations created by the existing zoning ordinance. 
In other words, overlay districts supplement existing zoning districts; they do not supersede them 
either in fact or in practice.” Main St. Dev. Grp., Inc. v. Tinicum Twp. Bd. of Supervisors, 19 
A.3d 21, 28 (Pa. Commw. 2011).  
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Mineral Extraction Overlay District 
 

The Penn Township Mineral Extraction Overlay permits unconventional gas well pads to 
be constructed and operated throughout the Rural Resource zone and the Industrial Commerce 
zone as a special exception, subject to § 190-635 and § 190-641.  
   

The Mineral Extraction Overlay is contradictory to the overall purposes of the Township 
zoning ordinance. The ordinance states the following purposes: “To maintain stability in each 
neighborhood and commercial area through an orderly general development pattern (§ 190-102. 
A. (2)(c)). A pattern of scattered unconventional wells throughout the Rural Resource zoning 
district does not promote stability in each neighborhood of the Rural Resource zoning district or 
an orderly development pattern (see Map 5). 
  

The Penn Township zoning ordinance states an overall purpose of its zoning ordinance is: 
“To recognize the Township's image agricultural legacy and its evolution into a vibrant suburban 
community maintaining its small town and rural values” (§ 190-102. A. (3)(a)). Penn Township 
is a first class township, reflecting its population size of more than 20,000 residents and its 
suburbanizing trend. Townships of the second class are rural townships. Thus, it is not in the 
interest of the public health, safety, and welfare to promote the widespread development of 
unconventional oil or gas wells in a first class township that is anticipated to continue to become 
a more vibrant suburban community. 

 
Another stated purpose of the Penn Township zoning ordinance is: “To preserve 

agricultural land within the Township” (§ 190-102 A. (4)(c). Unconventional gas well 
development takes agricultural land out of production. 
  
 The Mineral Extraction Overlay allows “horizontal wellbores which extend into the DIO 
Development Infill Overlay District below the surface” §190-641(c)(2)(a). A Development Infill 
area is slated for residential and commercial development, not industrial development. Thus, this 
provision contradicts the stated purpose of the Mineral Extraction Overlay, which is to allow 
mineral extraction “where the population density is low and significant development is not 
projected for the near future” (§ 190-407 A). 
 

The Mineral Overlay District allows for unconventional oil and gas well drilling and 
development as a special exception in the Rural Resource zoning district and the Industrial 
Commerce zoning district (§ 190-407 (E)). However, the Township performed no analysis of the 
amount of land available for oil and gas drilling in the Industrial Commerce or Rural Resource 
zoning districts. This lack of analysis raises doubt that the Township is adhering to the guidance 
of the Municipalities Planning Code Section 603(i) that “Zoning ordinances shall provide for the 
reasonable development of minerals in each municipality.” 

  
According to § 190-635, there are Performance Standards that any oil and gas well 

development must meet, and § 190-635 sets out conditions that an applicant must meet to obtain 
approval for an unconventional oil or gas well development. There are additional standards in § 
190-641.   
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The purpose of the Rural Resource zoning district is: “to provide land for continuing 
agricultural operations, resource management, timber harvesting, outdoor recreation, public and 
private conservation areas, low density single family residential, and compatible support uses” (§ 
190-402(A)). Industrial oil and gas development activities, allowed as a special exception under 
the Mineral Extraction Overlay, are not compatible with the purposes listed in the Rural 
Resource zoning district.  

 
Finally, the Mineral Extraction Overlay does not acknowledge the important differences 

between the Rural Resource zoning district and the Industrial Commerce zoning district. The 
Rural Resource zoning district is essentially a rural residential zone where agriculture is a 
permitted use, but single family residential development exists. The Industrial Commerce zoning 
district allows light and heavy industrial uses. Oil and gas development, especially 
unconventional wells, gas plants, and compressor stations are heavy industrial uses (See, Carolyn 
G. Loh & Anna C. Osland 2016. Local Land Use Planning Responses to Hydraulic Fracturing, p. 
222, Journal of the American Planning Association, 82(3): 222-235). Thus, unconventional gas 
well development, compressor stations, and gas processing plants are appropriate uses in the 
Industrial Commerce zoning district which allows heavy industrial uses. The Mineral Extraction 
Overlay Ordinance does not allow compressor stations or gas processing plants; thus, 
compressor stations and gas processing plants are not allowed in the Rural Resource zoning 
district even with the Mineral Extraction Overlay. However, unconventional gas well pads are a 
heavy industrial use and should be limited to the Industrial Commerce zoning district.    
 
Rural Resource District §190-402.  
 

The Rural Resource zoning district covers about half of Penn Township (see Map 2). The 
Rural Resource zoning district is adjacent to large areas of the Mixed Development Residential 
zoning district and much of the Commercial Corridor zoning district. 
 
 The stated purpose of the Rural Resource zoning district is as follows: 
 

“A. Purpose: The RR Rural Resource District is established in order to provide land for 
continuing agricultural operations, resource management, timber harvesting, outdoor 
recreation, public and private conservation areas, low density single family residential, 
and compatible support uses.”  

 

 The Rural Resource District requires a minimum lot size of 10 acres for a farm and a 
minimum lot size of one acre for a single family detached dwelling. Conventional drilling is 
allowed as a permitted use in the Rural Resource zoning district with a minimum one-acre lot 
size (B. 11)(see Map 4). Map 4 shows that more than 40 conventional gas wells had been drilled 
as of 2005, before the use of hydrofracturing. Several of these wells were drilled in the area now 
zoned Rural Resource. Gas Compressor Stations and Natural Gas Processing Plants are not listed 
as permitted or conditional uses. No special exceptions are listed. 
 
 It is important to note that Penn Township has an Agricultural Security Area of about 
3,800 acres, which is virtually all within the Rural Resource zoning district See Map 6). The 
Agricultural Security Area makes landowners eligible to apply to sell a conservation easement to 
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the county/state farmland preservation program. The Agricultural Security Area does not 
regulate or limit the development of farms, except that landowners have greater protection 
against eminent domain and township officials agree not to enact nuisance ordinances that would 
restrict normal farming practices. Westmoreland County has operated a farmland preservation 
program since 1992. During the past 25 years, only one farm of 34.4 acres has been preserved 
through the sale of a conservation easement to Westmoreland County and the Commonwealth of 
Pennsylvania (correspondence from Betty Reefer, Director of the Westmoreland County 
farmland preservation program, May 16, 2017). The Rural Resource zoning district is far from 
an exclusive or effective agricultural zoning district designed to protect farmland from 
development.   
 

The Rural Resource District is essentially a rural residential zoning district where 
agriculture is also allowed. This means that single family dwellings can be scattered throughout 
the Rural Resource District, increasing the potential for conflicts between single family 
residences and nearby unconventional oil and gas wells, allowed as special exceptions through 
the Mineral Extraction Overlay zoning district (see Map 7). 
 
Industrial Commerce District §190-406.  
 
 The stated purpose of the Industrial Commerce zoning district is as follows: 
 
“A. Purpose: The IC Industrial Commerce District is established in order to provide land for 
heavy and light industrial, processing, planned light industrial and planned commerce uses, in 
addition to warehousing and distribution, supply yards, and compatible support uses.”  
 

Conventional oil and gas operations are principal permitted uses in the IC zoning district 
(B. (24)). No special exceptions are listed.  
 
 Conditional Uses include: Natural Gas Compressor Stations and Natural Gas Processing 
Plant (D. (3) and (4)). A two-acre minimum lot area is required for permitted and conditional 
uses unless otherwise specified. 
 

The Industrial Commerce zoning districts covers four separate areas of Penn Township 
(see Map 2). The largest Industrial Commerce area is in the north central part of the Township; 
the second largest Industrial Commerce area is in the northeast corner of the Township; and two 
smaller Industrial Commerce areas are in the south central and the southeast parts of the 
Township. Given that an unconventional gas well requires as little as five acres for development, 
the Industrial Commerce zone provides adequate space for the balanced extraction of minerals in 
the Township, called for by the Municipalities Planning Code.   
 
 
§190-407. MEO Mineral Extraction Overlay District  

 

The stated purpose of the Mineral Extraction Overlay zoning district is as follows: “A. 
Purpose. The purpose of the MEO Mineral Extraction Overlay District is to provide areas for the 
extraction of minerals as defined by the Commonwealth, where the population density is low and 
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significant development is not projected for the near future. Uses permitted in the MEO District 
shall comply with the provisions of §190-635, Performance Standards, and §190-641, where 
applicable, as well as with the “Surface Mining Conservation and Reclamation Act (P.L. 1198, 
No. 418), the “Noncoal Surface Mining Conservation and Reclamation Act (P.L. 1093, No. 219), 
the “Oil and Gas Act” (P.L. 1140, No. 223), and the Bituminous Mine Subsidence and Land 
Conservation Act” (P.L. 31, No. 1).”  

Permitted principal uses in the Overlay District include:  
(1) All those uses listed as permitted or conditional in the underlying zoning district.  
(2) Deep mining and surface mining.  
(3) Sand and gravel and limestone excavation.  
(4) Oil and natural gas drilling (conventional).  
 
 Special Exception uses in the Overlay District include: 
 
  (1) Oil and natural gas drilling (unconventional). 
 
 The minimum lot size is 10 acres for oil and gas operations, except as otherwise specified 
(F. (2)). There is no height limit on structures.    
 
         Development standards require that “All drilling and production operations, including but 
not limited to derricks, vacuum pumps, compressors, storage tanks, freshwater impoundment 
areas, vehicle parking areas, structures, machinery, ponds and pits, and ancillary equipment, shall 
be located and set back not less than 600 feet from any protected structure and not less than 200  
feet from any adjoining property line. Wastewater impoundment areas shall be prohibited” (G. (6)). 
 
“G. Development Standards: In addition to the applicable performance standards in §190-635, 
any permitted principal, conditional use , special exception or accessory use shall be subject to 
the following: (1) All permitted, conditional use, special exception and accessory uses in the In 
the MEO Mineral Extraction Overlay District shall comply with the provisions of 190-641 of this 
Ordinance where applicable. In no case shall wastewater be dumped or permitted to flow or seep 
into a stream or drainage way.  

(2) All permitted, conditional use, special exception or accessory uses within the MEO Mineral 
Extraction Overlay District shall comply with the provisions of Chapter 156, Subdivision and 
Land Development Ordinance, Article III, 190-18 and 190-23 where such provisions have not 
been superseded by the provisions of 190-64.  

(3) Wastewater -- Copies of all required Pennsylvania DEP permits or permits from the 
Municipal Authority with jurisdiction agreeing to accept any affluent produced shall be provided 
that cannot be treated on-site shall not be permitted to accumulate and shall be disposed of on a 
regular basis as required. (a) In no case shall wastewater be dumped or permitted as flow or seep 
into a stream or drainage way. “ 

The Penn Township zoning ordinance defines overlay zones as “Zoning districts that 
extend on top of one or more underlying base zoning districts and are intended to protect certain 
critical features and resources or to achieve a narrow planning objective.”  The use of the MEO 
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overlay to allow unconventional gas well development in a large portion of the Township is 
hardly a narrow planning objective. Thus, the use of an overlay to allow widespread oil and 
natural gas drilling contradicts the definition of an overlay zone in the Penn Township zoning 
ordinance, 912-2016. 
 
        Any oil and gas well development and related compressor stations and gas processing 
facilities must meet the Performance Standards of §190-635, specifically . §190-635 A. 
Compliance: “No use, land or structure in any district shall involve any element or cause any 
condition that may be dangerous, injurious or noxious, or cause offensive odor, smoke, dust, dirt, 
noise, vibration, glare, excessive traffic, attract vermin or rodents or constitute a nuisance or be a 
detriment to the health, safety, moral or general welfare of the community or to any other person 
or property in the Township. All uses in all districts shall be subject to the following standards of 
operation.” Unconventional gas well development involves heavy truck traffic to bring out in 
hundreds of thousands of gallons of flow-back water, and, in cases where a piped source of water 
is unavailable, trucks must bring in millions of gallons of water for hydraulic fracturing.  
 
 An application for a special exception for an unconventional gas well must meet the 
standards set forth in § 190-641.  
 
        §190-641. Oil and Gas Operations (Unconventional Gas Wells)  
“A. Oil and Gas Operations, which include the drilling of oil or natural gas wells in the MEO 
Mineral Extraction Overlay District, or the construction of compressor stations and gas 
processing plants in the IC Industrial Commerce District, shall be reviewed and approved by the 
Penn Township Zoning Hearing Board as a Special Exception prior to the issuance of any 
required Township permits. All proposals for Oil and Gas Operations, whether listed as 
permitted or conditional uses, shall include the following submittal information in addition to the 
requirements for land developments specified in Chapter 156, Article III, §156-18 and §156-23 
of the Penn Township Subdivision and Land Development Ordinance where such operation 
involves the development and operation of a natural gas compressor station or processing plant:  
 
(1) A Health and Safety Impact Report shall be prepared and submitted for review with the 
following information: 
 

a. Copies of all information submitted to the Pennsylvania Department of 
Environmental Protection required for issuance of an oil and gas operation permit.  

b. Copies of industry standard health and safety reports for development and 
operation of such facilities.  

c. Sealed and signed affidavit from applicant’s engineering consultant that the 
proposed facility(ies) meets all current industry standards and specific 
Commonwealth standards under the Pennsylvania Oil and Gas Act (1984, PL 
1140, No. 223), as amended.  

d. Design and Construction methods proposed to mitigate any identified health and 
safety issues at the subject site, including but not limited to, installation of sound 
barriers, chemical storage and frack water disposal, site lighting, and stormwater 
management may be referred to professional consultants at the Township’s 
discretion, the cost for which shall be borne by the applicant.  
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e. Copies of any previous enforcement notices, fines or penalties assessed against 
the applicant, applicant’s contractors or consultants involved in the development 
of the proposed oil and gas operation. 

f. Other information deemed by the Zoning Hearing Board relevant to address 
public health and safety concerns regarding the proposed oil and gas operations.  

 
(2) The applicant shall provide the Director of Community Development a routing plan for 
access to the site, identifying Commonwealth and Township roadways being utilized, including 
copies of any required road performance bonds, Commonwealth operation permits or other 
required local or Commonwealth permits.  

(3) Applicant shall provide the Director of Community Development with a copy of the Erosion 
and Sediment Control General Permit (ESCGP) approved by the Pennsylvania Department of 
Environmental Protection.  

(4) The applicant shall provide a copy of any access security measures approved by the 
Pennsylvania Department of Environmental Protection during the gas drilling operation phase on 
lands in zoning districts where such activity is permitted.  

(5) Any approved landscaping plan shall be visually consistent with the provisions of §190-630.  

(6) At the time an application for a Township Zoning Permit is submitted, unless otherwise 
specified, a copy of all Pennsylvania Department of Environmental Protection required 
information regarding the rehabilitation-reclamation of the site shall be attached.  

(7) Notification requirements of the Pennsylvania Department of Environmental Protection shall 
be satisfied prior to commencement of those activities specified in this Section.  
 
B. Any operator utilizing Penn Township owned and maintained weight restricted roads for Oil 
and Gas Operation activities shall be held to the minimum Township standards for purposes of 
bonding. It shall be the sole responsibility of the operator to keep the roadway segments being 
utilized passable and mud-free for all vehicular traffic at all times, in addition to the following:  
 

1. Where a Penn Township owned and maintained road is to be used for an Oil and Gas 
Operation, a maintenance plan shall be provided to the Township showing all roadway 
segments being used and the reason Township roads need to be accessed. Such plan shall 
include a schedule to keep the roadway passable and mud-free.  
2. When the operator’s maintenance plan for accessing Township owned and maintained 
roads for an Oil and Gas Operation is considered deficient by the Township Engineer due 
to excessive use related to such oil and gas operation, an agreement shall be executed to 
rebuild the roadway surface, subbase and drainage prior to use. Such roadway 
rehabilitation work shall be performed at a time deemed appropriate by the Board of 
Commissioners with input from the Township Engineer.  
3. There shall be no staging or queueing of trucks or equipment on Township owned and 
maintained roads.  
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C. Where such oil and gas operations are classified as a special exception in certain zoning 
districts, the following review procedure and submittal information shall be provided and 
development standards met:  

(1) An application for a Special Exception approval for an Oil and Gas Operation which 
involves an oil or natural gas well, compressor station or processing plant shall be filed with the 
Director of Community Development along with the required administrative fee and such 
application shall include information as outlined and processed as follows:  

(a) Identify and describe the property, its location and the present use.  

            (b) Reasonably describe present improvements and any intended additions and changes.  

(c) Disclose the Special Exception for which the application is being made, and show 
 how the property, as it may be improved, meets the standards and criteria required for  
 approval.  
 
(d) Upon receipt of such application for Special Exception, the Director of Community  
 Development shall forthwith refer the same to the Zoning Hearing Board. The  
 Application for Special Exception shall be processed as per the provisions of the  
 Pennsylvania Municipalities Planning Code, Section 913.2 and §190-906 of this Chapter.  

 
(e) The Zoning Hearing Board shall hold a public hearing pursuant to public notice, on  
the Special Exception application, as per the provisions of the Pennsylvania  
Municipalities Planning Code. 
  
(f) The Zoning Hearing Board may authorize a Special Exception pursuant to express  
standards and criteria specified in this Ordinance for said uses and may attach such  
additional conditions and safeguards as it may deem necessary where such conditions and 
safeguards are not pre-empted by Commonwealth Act 13 of February 2012 as determined  
by Pennsylvania courts.  
 
(g) The Township Staff shall report the action of the Township Zoning Hearing Board as  
 per the provisions of the Pennsylvania Municipalities Planning Code, Section 913.2.  

 
(2) The following activities shall be permitted in the MEO Mineral Extraction Overlay 

District following receipt of an approved zoning permit or the granting of conditional use or 
special exception approval where applicable: (a) Oil and gas operations, including but not limited 
to oil and natural gas wells, gas and water pipelines above the surface and vertical and horizontal 
wellbores which extend into the DIO Development Infill Overlay District below the surface; (b) 
Well and pipe location assessment operations, including seismic operations.  

D. The applicant shall demonstrate that the drill site operations will not violate the citizens of 
Penn Township's right to clean air and pure water as set forth in Art. 1 Sec. 27 of the 
Pennsylvania Constitution (The Environmental Rights Amendment). The applicant shall have the 
burden to demonstrate that its operations will not affect the health, safety or welfare of the 
citizens of Penn Township or any other potentially affected land owner. The application 
submitted shall include reports from qualified Environmental individuals attesting that the 
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proposed location will not negatively impact the Township residents' Environmental Rights; and, 
will include air modelling and hydrogeological studies as potential pathways that a spill or 
release of fluid may follow.”  
 
Current Situation with Unconventional Gas Drilling in Penn Township  
 

At present, one unconventional gas well has been drilled in Penn Township, known as the 
Quest well. In addition, eight other unconventional gas wells have been approved by the 
Township: Beattie, White, Draftina, Deutsch, Drakulic, Backus, Numis, and Poseidon. The 
approved Backus, Beattie, Deutsch, Draftina, Drakulis,Numis, and White well pads are in the 
Rural Resource zoning district.  The drilled Quest well and approved Poseidon well are in the 
Industrial Commerce zoning district. Two new well pads, the Gaia and Metis sites have also 
recently been proposed in the Rural Resource zoning district.  
 

The Beattie, Draftina, and White wells were originally denied by the Township prior to 
the adoption of Ordinance 912-2016, but were subsequently approved as part of a federal 
settlement in December 2016. The Backus, Deutsch, Drakulic, Numis, and Poseidon wells were 
approved as special exceptions in early 2017. The Backus, Deutsch, Drakulic, and Numis 
approvals are currently under appeal.  
 
Natural Gas Development as a Long-Term Heavy Industrial Land Use 
 
 The Penn Township Zoning Ordinance defines Industrial Use as: “Any process, other 
than light industrial, involving the mechanical or chemical transformation of materials or 
substances into new products, including the assembling of component parts and the blending of 
raw materials” (§ 190-202) Hydrofracturing involves the use of water, sand, and chemicals 
(proppant) to extract natural gas from underground shale formations. This process is a heavy 
industrial use (See, Carolyn G. Loh & Anna C. Osland 2016. Local Land Use Planning 
Responses to Hydraulic Fracturing, p. 222, Journal of the American Planning Association, 82(3): 
222-235).  
 

Light Industrial uses are allowed by right in the Industrial Commerce zoning district. The 
Township zoning ordinance defines Light Industrial as “The processing and fabrication of certain 
materials and products where no process involved will produce noise, vibration, water pollution, 
fire hazard or noxious emissions which will disturb or endanger neighboring properties. Light 
industrial includes, but is not limited to, the production of the following goods: home appliances, 
electrical instruments, office machines, precision instruments, electronic devices, timepieces, 
jewelry, optical goods, musical instruments, novelties, wood products, printed material, 
lithographic plates, type composition, machine tools, dies and gauges, ceramics, apparel, 
lightweight nonferrous metal castings, film processing, light sheet metal products, plastic goods, 
pharmaceutical goods, food products, not including animal slaughtering, curing or rendering of 
fats, and similar activities” (§ 190-202). Note that oil and gas development are not listed as a 
light industrial use. 

 
Oil and gas operations include the following: 
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“A. Well location assessment, including seismic operations, well site preparation, 
construction drilling, hydraulic fracturing and site restoration associated with an oil or 
gas well of any depth; 

B. Natural gas processing plants or facilities performing equivalent functions; 

C. Water and other fluid storage or impoundment areas used exclusively for oil and gas 
operations; 

D. Construction, installation, use, maintenance and repair of: 

(1) Oil and gas pipelines; 

(2) Natural gas compressor stations; and 

(3) Natural gas processing plants or facilities performing equivalent functions; 

E. Construction, installation, use, maintenance and repair of all equipment directly 
associated with activities specified in Subsection A, B, and C, to the extent that: 

(1) The equipment is necessarily located at or immediately adjacent to a well site, 
impoundment area, oil and gas pipeline, natural gas compressor stations or natural 
gas processing plan; and 

(2) The activities are authorized and permitted under the authority of a federal or 
commonwealth agency” (§ 190-202). 

 
 The processes involved in hydraulic fracturing and horizontal drilling that are used to extract 
shale gas in the United States and Pennsylvania have been widely reported and described in 
detail in a variety of government, industry, and academic publications. See for example U.S. 
Department of Energy. 2016. Office of Fossil Energy, Shale Gas 101. http://energy.gov/fe/shale-
gas-101.  Marcellus Shale Coalition. Hydraulic Fracturing. 
http://marcelluscoalition.org/marcellus-shale/production-processes/fracture-stimulation/ 
https://www.netl.doe.gov/File%20Library/Research/Oil-Gas/shale-gas-primer-update-2013.pdf.  
 
A typical well pad covers an area of about five acres in size. After construction of the well pad, 
a drilling rig is brought in, a process that can involve 50‐65 tractor trailers. Non-conventional gas 
wells in the Marcellus Shale formation are drilled vertically and horizontally from the well pad.  
Marcellus Shale wells generally take between 15 and 30 days to drill. Multiple wells are drilled 
per pad. The total number of wells varies. The vertical and horizontal segments of the well are 
drilled using different rigs. Operations generally run day and night. The large rig is powered by 
large diesel engines. See well pad and drilling rig in photo below. 
 

http://www.ecode360.com/31860447#31860447
http://www.ecode360.com/31860448#31860448
http://www.ecode360.com/31860449#31860449
http://www.ecode360.com/31860450#31860450
http://www.ecode360.com/31860451#31860451
http://www.ecode360.com/31860452#31860452
http://www.ecode360.com/31860453#31860453
http://www.ecode360.com/31860454#31860454
http://www.ecode360.com/31860447#31860447
http://www.ecode360.com/31860448#31860448
http://www.ecode360.com/31860455#31860455
http://www.ecode360.com/31860456#31860456
http://energy.gov/fe/shale-gas-101
http://energy.gov/fe/shale-gas-101
http://marcelluscoalition.org/marcellus-shale/production-processes/fracture-stimulation/
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Marcellus Shale Well-Pad. 
 
(Source: The Marcellus Shale Center for Outreach and Research, Penn State University, 2017. 
http://www.marcellus.psu.edu/ 
 
The large volume of hydraulic fracturing treatments that are employed in Marcellus Shale 
region wells involve a lot of equipment operated in a closely coordinated manner. The equipment
includes pump trucks carrying in up to 3 million gallons of water-blending systems (though in 
Penn Township, piped municipal water is often available), storage tanks for water, sand and 
chemicals, tanks to capture produced liquids, piping systems to connect elements of the 
system,  and specialized monitoring and control systems. 
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Marcellus well site during hydraulic fracturing operations. 

(Source: National Energy Technology Laboratory, US Dept. of Energy, Modern Shale Gas 
Development in the United States: An Update, 2013, p. 49. 
https://www.netl.doe.gov/File%20Library/Research/Oil-Gas/shale-gas-primer-update-2013.pdf.  
 
Fracturing generally takes a few days per well as multiple zones along the horizontal laterals are  
sequentially perforated and fractured, beginning at the bottom (“toe”) of the wellbore and          
working back toward the “heel” where the horizontal portion of the well begins.  

In the Marcellus Shale region, 10 to 20 percent of the water injected will come out of the well as 
flow‐back water. Over the life of the well additional volumes of  water will be produced. 
Flowback water and the produced water must be separated from the gas and hydrocarbon liquids 
at the site. Well pad production equipment may include separator units, dehydration facilities and 
condensate tanks to manage natural gas liquids produced by the well.  

A natural gas processing plant cleans raw natural gas by separating impurities and various non-
methane hydrocarbons and fluids to produce 'pipeline quality' dry natural gas. A gas processing 
plant is also used to recover natural gas liquids. See below. Source: US Dept. of Transportation. 
Fact Sheet: natural Gas Processing Plants. 
http://primis.phmsa.dot.gov/comm/factsheets/fsnaturalgasprocessingplants.htm. 
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A compressor station helps to transport natural gas through a pipeline. The gas needs to be 
pressurized at intervals of 40 to 100 miles. Siting of a compressor station depends on the terrain 
and the number of gas wells in the vicinity. See below.  

 

 
 

The construction of the well pad, the drilling and hydraulic fracturing, and the completion of the 
wells, and post-completion activities are machinery-intensive activities that cause disruption to 
the environment and spillovers onto neighboring properties in the form of noise, dust, odors, and 
light, and the risk of fire and explosions. (Silver, Jonathan. “Fire at Mercer County Gas Well 
Briefly Forces Evacuation in 1-Mile Radius,” Pittsburgh Post-Gazette, Sept. 6, 2014). 
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Shale gas development also has the potential to contaminate nearby water wells 
(Muehlenbachs, Spiller and Timmins (2015).  “The Housing Market Impacts of Shale Gas 
Development.”  American Economic Review.  105(12):3633-3659). For all of these reasons, 
shale gas development constitutes a heavy industrial land use, and has been recognized as a 
heavy industrial use by a number of municipalities. For example, Robinson Township, 
Washington County, allows Natural Gas Compressor Stations and Natural Gas Processing Plants 
as conditional uses only in their Industrial District (Robinson Township, 2010, 
https://pennstatelaw.psu.edu/_file/aglaw/Ordinances/Robinson_Township_2-10.pdf). Lycoming 
County defines an Oil and Gas Water Storage Facility as “a heavy industrial activity” (Lycoming 
County Zoning Amendment Section 4, 3250D.1). 
https://pennstatelaw.psu.edu/_file/aglaw/Ordinances/Lycoming_County.pdf). The Lycoming 
County zoning ordinance applies to several townships within that county.  
 

Unconventional gas wells, compressor stations, and gas processing plants are allowed in 
Penn Township’s Industrial Commerce zoning district. But compressor stations and gas plants 
are not allowed in the Rural Resource zoning district. Unconventional gas wells are allowed as a 
special exception in the Industrial Commerce and Rural Resource zoning districts through the 
Mineral Extraction Overlay and according to the standards of §190-641. Unconventional wells 
are listed as a special exception use, and special exception uses inherently cause neighborhood 
impacts, and this (along with the factual description of well pad development above) indicates 
that unconventional well pads are a heavy industrial use.  

 
Pennsylvania Municipalities Planning Code and Comprehensive Plans  
 

The Pennsylvania Municipalities Planning Code is the state planning and zoning enabling 
legislation which allows local governments to adopt comprehensive plans and implement those 
plans through zoning, subdivision and land development regulations, and capital improvements 
programs. The Municipalities Planning Code spells out the land use regulations that local 
governments can employ.  
 

The general purpose of a zoning ordinance is to implement the Township Comprehensive 
Plan, according to Section 601 of the Municipalities Planning Code. The Municipalities Planning 
Code Section 603(a) states that: “Zoning ordinances should reflect the policy goals of the 
statement of community development objectives.” 
 

As expressed by the Commonwealth Court in the Main Street ruling: “First, a 
municipality creates a comprehensive plan, which contains a statement of objectives concerning 
future development, a plan for land use, transit, etc. Section 301 of the MPC, 53 P.S. § 10301. 
The municipality then enacts a zoning ordinance, the purpose of which is to implement the 
comprehensive plan. Section 601 of the MPC, 53 P.S. § 10601. The zoning ordinance must be 
generally consistent with the comprehensive plan; if it is not, the municipality must amend its 
comprehensive plan (see Section 603(j) of the MPC, 53 P.S. § 10603(j)). Thus, the zoning 
ordinance takes the general goals laid out in the comprehensive plan and translates them into the 
regulation of specific uses in order to implement the comprehensive plan” (Main Street 
Development Group, Inc. v. Tinicum Tp. Bd. of Supervisors, 19 A.3d 21 PA Commonwealth 
Court (2011)).  
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Penn Township’s Comprehensive Plan 
 

A comprehensive plan is a public declaration of the goals, objectives, policies, and 
actions to guide the decisions of the Township’s elected officials, property owners and other 
public and private sector partners and stakeholders as the community continues to grow and 
change.  
 

A township zoning ordinance should implement the township’s comprehensive plan. 
Section 603(j) of the Municipalities Planning Code states: “Zoning ordinances adopted by 
municipalities shall be generally consistent with the municipal or multimunicipal comprehensive 
plan…If a municipality amends its zoning ordinance in a manner not generally consistent with its 
comprehensive plan, it shall concurrently amend its comprehensive plan in accordance with 
Article III.” 
 

Section 606 of the Municipalities Planning Code states: “Zoning ordinances enacted after 
the effective date of this act should reflect the policy goals of the municipality as listed in a 
statement of community development objectives…This statement may be supplied by reference 
to the community comprehensive plan or such portions of the community comprehensive plan as 
may exist and be applicable.” 
 

The current Penn Township Comprehensive Plan was adopted in 2005. A municipal 
comprehensive plan in the Commonwealth is supposed to be updated every 10 years. The current 
Penn Township Comprehensive Plan is thus out of date, and should have been updated before the 
adoption of Ordinance 912-2016. Ordinance 912-2016 is not generally consistent with the 
current Township comprehensive plan. 
 

The Penn Township Comprehensive Plan expresses a “preference to remain a low-
density bedroom community (Executive Summary 2005, p. 1). The plan states that there are “two 
(2) planning principles identified at the outset; preserving the rural character and encouraging 
quality neighborhood scale development.” (Executive Summary 2005, p. 1). 

The Penn Township Comprehensive contains the following “thematic objectives”: 

Promote the preservation of active farmland (p. 12); 

Guide commercial and industrial development into areas with adequate infrastructure (p. 12); 

Encourage development which maintains the rural character of Penn Township (p. 13); and 

Maintain low density residential uses in predominantly rural areas (p. 14). 

The Mineral Extraction Overlay district applied in the Rural Resource zoning district is 
inconsistent with these objectives. The development of gas wells on farmland converts farmland 
to a heavy industrial use that will not be available for farming for a matter of many years, if not 
permanently. The Industrial Commerce zoning district is the appropriate location for 
unconventional oil and gas well development. Gas well development in the Rural Resource 
zoning district does not maintain the rural character of Penn Township, but adds a heavy 
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industrial use. This heavy industrial use will tend to discourage low density residential uses in 
the Rural Resource zoning district because of conflicts between heavy industry and rural 
residences over noise, truck traffic, and the uncertainty of where new wells could be drilled (see 
Map 3). 

 
The Penn Township Comprehensive Plan expresses the following community development goals 
(page 6): 
 

1.  Balance development with conservation to maintain the appeal and quality of the 
            community’s existing landscapes.  
2.  Uphold responsible development by aligning appropriate development  
            opportunities with realistic infrastructure and services.  
3.   Maintain fiscal responsibility while delivering effective services.  
4.  Support a diversified, safe, efficient, and environmentally sound transportation  
            network for moving motorized and non-motorized vehicles, as well as  
            pedestrians. 

 
 
Evaluation of Penn Township’s Comprehensive Plan and Zoning Ordinance 
 
 1. It is my opinion that the Penn Township zoning ordinance does not further several of 
the objectives of the Township’s comprehensive plan. Ordinance 912-2016 violates the 
community development objectives in the Township’s comprehensive plan. By allowing oil and 
gas well development to occur in generally more than half of the Township, Ordinance 912-2016 
sets the stage for development to occur in a haphazard arrangement across the Rural Resource 
zoning district (see Map 2 and Map 5). Ordinance 912-2016 is not consistent with the 
Township’s 2005 comprehensive plan. A primary goal of the comprehensive plan is: “Balance 
development with conservation to maintain the appeal and quality of the community’s existing 
landscapes” (page 6). Supporting objectives to attain this goal include: “1. Maintain the 
community’s overall rural character; and 2. Protect the community’s natural resources by 
strategically implementing land use development polices” (page 6). 

 The Mineral Extraction Overlay District by including the entire Rural Resource zoning 
district in effect turns much of the Rural Resource zoning district into a heavy industrial zone for 
unconventional oil and gas well development. The use of the Mineral Overlay District for all of 
the Rural Resource zoning district is inconsistent with the Township’s comprehensive plan and 
makes the Rural Resource zoning district irrational (See, Robinson Twp., Delaware Riverkeeper, 
et al., v. Com., 52 A. 3d at 484-485). The Mineral Overlay District applies to all of the Industrial 
Commerce zoning district which is an appropriate utilization of a special exception use to allow 
for heavy industrial oil and gas well and related development.   
 
 The Mineral Extraction Overlay zone has the potential to introduce incompatible land 
uses as close as 600 feet to existing dwellings and water wells in several parts of the Mixed Use 
Residential zoning district. The development of a gas well is a heavy industrial land use. These 
uses pose threats to the public health, safety, and welfare, and enjoyment of private property by 
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landowners. A heavy industrial use is not compatible in zoning districts that are designed to 
promote low- to medium-density residential and commercial development.  
 

Ordinance 912-2016 does not stabilize property values in the Rural Resource zoning 
district because it allows oil and gas well development on nearby parcels at a minimum of 600 
feet from a residence or water well. Such development on adjacent parcels will reduce residential 
property values (see, Section 4150.2.E.3 and D.1 and D.2 of the HUD Handbook, 1999). In 
addition, oil and gas well development does not protect woodlands, open space or agricultural or 
environmentally sensitive lands. 
 

2. The purpose of zoning is to separate incompatible land uses, protect property values, 
and protect public health safety, and welfare. Unconventional gas wells are a heavy industrial 
use. Even as a special exception in a Rural Resource zoning district where single family 
development is permitted by right, unconventional gas wells are incompatible with residential 
land uses. It is, therefore, my opinion that unconventional drilling for natural gas is not 
reasonable in a rural residential area and should not be allowed by special exception in the Rural 
Resource zoning district. It is my opinion that unconventional gas well development should be 
concentrated in the Industrial Commerce zoning district where heavy industrial uses are desired 
and where approval of an unconventional gas well by special exception, subject to 190-635 and 
190-641 is appropriate for promoting the public health, safety, and welfare. 
 
 3. The zoning ordinance is unreasonable in that it allows heavy industrial land uses across 
the RR zoning district and in up to 50 percent of the township. By allowing oil and gas well 
development potentially to occur in up to half of the Township, Ordinance 912-2016 sets the 
stage for development to occur in a haphazard arrangement across the Township (see Map 3). 
According to the Municipalities Planning Code: “Zoning ordinances shall provide for the 
reasonable development of minerals in each municipality” (Section 603(i). Ordinance 912-2016 
allows for the development of natural gas wells in potentially half of the Township. In my 
opinion this is unreasonable.    
 

Map 3 and Table 1 indicate that through Ordinance 912-2016, the Township has simply 
zoned too much of the Township for potential heavy industrial development. The application of 
the Mineral Extraction overlay to the Rural Resource zoning district does not encourage 
balanced and orderly community growth and development because it allows for oil and gas well 
development in a large part of the Township.  Unconventional drilling for natural gas as a special 
exception use is reasonable in the Industrial Commerce zoning district. This is an appropriate 
location for heavy industrial land uses such as unconventional oil and gas well development and 
related activities.  
 

4. Allowing unconventional oil and gas well development in the Rural Resource zoning 
district will result in a haphazard pattern of heavy industrial development away from highway 
facilities which will not maintain the present rural atmosphere of the Township (see Map 3 and 
Map 5).  Prior to September 26, 2016, Penn Township approved 2 unconventional well pads in 
the RR District and 1 in the IC District. Subsequent to September 26, 2017, Penn Township 
approved an additional 5 well pads in the RR District and 1 in the IC District. Penn Township 
has noticed hearings for two additional well pads in the RR District, not included here. Table 2 
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summarizes the number of well pads approved by the Township in the RR and IC zoning 
districts. 
 
Table 2. The Number of Unconventional Gas Well Pads Approved by Penn Township per 
Zoning District, Before and Since September 26, 2016. 
 
Zoning District                                                    Number of Well Pads Approved 
 
Prior to September 26, 2016 
 

Rural Resource District                                                     0                                     
  

Industrial Commerce District                                            1                                     
 
Since September 26, 2016 
 

Rural Resource District                                                     7                                    
  

Industrial Commerce District                                            1                                     
  
 

TOTAL                                                                              9                                                                                                           
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Map 1. Map of Penn Township. 
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Map 2. Zoning Map of Penn Township. 
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Map 3. Mineral Extraction Overlay District (in green) in Penn Township. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 25 

 
 
 
 
Map 4. Existing conventional wells in Penn Township, as of 2005. Source: Penn Township 
Comprehensive Plan. 
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Map 5. Drilled and Approved Unconventional Wells in Penn Township as of May, 2017. 
Note: drilled and approved wells are shown in blue. School locations are shown in orange. 
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Map 6. Agricultural Security Areas in Penn Township, as of 2005. Source: Penn Township 
Comprehensive Plan. 
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Map 7. Parcel Map of Penn Township, as of 2005: Source: Penn Township Comprehensive 
Plan.  
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Impacts of Oil and Gas Development on Neighboring Properties 
 

A fundamental purpose of zoning is to separate incompatible uses that threaten health and 
safety. By allowing for heavy industrial oil and gas uses in the Rural Resource zoning district, 
Ordinance 912-2016 unreasonably infringes upon the affected landowners’ constitutionally 
protected rights to freely use and enjoy their property. An evacuation zone of up to two miles 
may be needed in the event of an accident—explosion and fire—at a gas well. The possibility of 
an evacuation is real (see, Silver, Jonathan. “Fire at Mercer County Gas Well Briefly Forces 
Evacuation in 1-Mile Radius,” Pittsburgh Post-Gazette, Sept. 6, 2014). 
 

Another fundamental purpose of zoning is to protect the public health, safety, and 
welfare. Oil and gas development is a heavy industrial use that has the potential to create 
spillovers onto neighboring properties in terms of air and water pollution and concomitant threats 
to health and reductions in property values. Air pollution threats to neighbors from the 
generation of benzene and formaldehyde (both known carcinogens) from natural gas wells have 
been documented (Macey, et al, Environmental Health 13:82, 2014; Adgate, John L. et al. 2014. 
“Potential Public Health Hazards, Exposures and Health Effects from Unconventional Natural 
Gas Development,” Environmental Science and Technology, No. 48 (August 5, 2014), pp. 8307 
– 8320). 

The Associated Press reported that “Pennsylvania has confirmed at least 106 water-well 
contamination cases since 2005, out of more than 5,000 new wells. There were five confirmed 
cases of water-well contamination in the first nine months of 2012, 18 in all of 2011 and 29 in 
2010” (Begos, “4 states confirm water pollution from drilling,” USA Today, January 5, 2014). In 
August of 2014, Pennsylvania Department of Environmental Protection made public 243 cases in 
which oil and gas companies drilling for energy supplies contaminated private drinking water 
wells (Associated Press, August 28, 2014, “DEP releases details of cases of drinking well 
contamination from drilling.”). These cases included methane contamination and wastewater 
spills, and contamination occurred in 22 Pennsylvania counties. On October 2, 2017, the 
Pennsylvania Department of Environmental Protection updated its list of cases in which oil and 
gas companies drilling for energy supplies contaminated private drinking water wells. The DEP 
reported a total of 294 cases since 2008. Seven cases were reported in Westmoreland County 
(http://files.dep.state.pa.us/OilGas/BOGM/BOGMPortalFiles/OilGasReports/Determination_Lett
ers/Regional_Determination_Letters.pdf.).   

The Federal Housing Administration takes into consideration “inharmonious land uses” 
when considering whether to insure the mortgage of a prospective homebuyer. For example:  

“3. Inharmonious Land Uses  
The appraiser must identify all inharmonious land uses in a neighborhood that affect value. 
Clearly define the current and long-term effect that inharmonious uses will have on the market 
value and the economic life of the subject property. If inharmonious land use represents a serious 
detriment to either the health or safety of the occupants or to the economic security of the 
property, clearly note safety of the occupants or to the economic security of the property, clearly 
note this on the VC and URAR. Recommend that the property be rejected by the Lender (Section 
4150.2.E.3 of the HUD Handbook, 1999). “ 

http://pubs.acs.org/doi/abs/10.1021/es404621d
http://pubs.acs.org/doi/abs/10.1021/es404621d
http://files.dep.state.pa.us/OilGas/BOGM/BOGMPortalFiles/OilGasReports/Determination_Letters/Regional_Determination_Letters.pdf
http://files.dep.state.pa.us/OilGas/BOGM/BOGMPortalFiles/OilGasReports/Determination_Letters/Regional_Determination_Letters.pdf
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Also,  
“D. OPERATING AND ABANDONED OIL OR GAS WELLS  
Operating and abandoned oil and gas wells pose potential hazards to housing, including potential 
fire, explosion, spray and other pollution.  
1. Existing Construction  
No existing dwelling may be located closer than 300 feet (federal standard, the State of 
Pennsylvania standard is 600 feet) from an active or planned drilling site. Note that this applies 
to the site boundary, not to the actual well site.  
2. New or Proposed Construction  
If an operating well is located in a single-family subdivision, no new or proposed construction 
may be built within 75 feet of the operating well unless mitigation measures are taken” (ibid.).   
 
Given the health threats associated with oil and gas development, these uses could make it 
difficult for neighbors to acquire FHA-insured mortgages because of the associated threat to 
property values. If the US Department of Housing and Urban Development is saying that gas 
well development is hazardous to neighboring houses, then gas well development is 
inharmonious with residential development—such as the gas well development Ordinance 912-
2016 introduces into the Rural Resource zoning district. 

The negative effects of oil and gas well development on property values are demonstrated 
in the study “The Housing Market Impacts of Shale Gas Development,” by Lucia Muehlenbachs, 
Elisheba Spiller, and Christopher Timmins (American Economic Review, 2014, 
http://public.econ.duke.edu/~timmins/MST_AER_1_3_2014.pdf) in which the authors note: 
“results demonstrate that groundwater-dependent homes are, in fact, negatively affected by 
nearby shale gas development” (p. 4) because of the threat of groundwater contamination. In 
addition to the health threats, property values are negatively affected by the reduced enjoyment 
of property because of the noise of nearby well drilling activity and increased truck traffic. The 
overall negative effects on property values are also reflected in a standard Pennsylvania real 
estate seller’s disclosure agreement and oil, gas and mineral rights disclosure and addendum to 
agreement of sale. The seller’s disclosure agreement asks for “all known material defects about 
the Property being sold that are not readily observable.” A material defect is a Problem with the 
Property or any portion of it that would have a significant adverse impact on the value of the 
residential real property or THAT INVOLVES AN UNREASONABLE RISK TO PEOPLE ON 
THE LAND OR PROPERTY” (West Penn Multi-List, Inc.TM Seller Disclosure Statement, p. 
1). The Seller Disclosure form asks: 20 (L) “Are you aware of a lease of the oil, gas, or mineral 
rights being agreed to for this particular property?” 20 (O) “Are you aware if any drilling has 
occurred or is planned to occur on nearby property?” (ibid., p. 8).  

The oil, gas and mineral rights disclosure states: “[mineral] leases can be very complex and 
could drastically impact the surface rights of the landowner. Leases may also restrict the ability 
of the surface owner to use the property if it would conflict in any way with the subsurface 
rights” (Pennsylvania Association of Realtors, Oil, Gas and Mineral Rights Disclosure and 
Addendum to Agreement of Sale, p. 3).      
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Overall Conclusion 
 

It is my opinion that Ordinance 912-2016 violates provisions of the Pennsylvania 
Municipalities Planning Code. It does not promote the reasonable development of minerals in the 
Township by allowing unconventional oil and gas wells as a special exception in the Rural 
Resource zoning district. The application of the Mineral Extraction Overlay to the Rural 
Resource zoning district allows for the development of unconventional oil and gas wells in a 
large part of the township. Moreover, the existing Industrial Commerce zoning district together 
with the application of the Mineral Extraction Overlay provide adequate and appropriate space 
for unconventional oil and gas well development and related heavy industrial activities.  
Ordinance 912-2016 is neither consistent nor in conformance with the comprehensive plan of 
Penn Township. Hence, Ordinance 912-2016 does not implement the Municipalities Planning 
Code or the Township Comprehensive Plan. 

In addition, Ordinance 912-2016 is contrary to its own stated purpose and is contrary to 
the community development goals in the 2005 comprehensive plan. Introducing heavy industrial 
unconventional oil and gas well development as a special exception in the Rural Resource zoning 
district does not further the public health, safety, and welfare, but rather jeopardizes it. 
  

Further, Ordinance 912-2016 violates several basic principles of zoning by introducing 
heavy industrial uses as a special exception into the Rural Resource zoning district: 1) residential 
and heavy industrial uses thwart the separation of conflicting land uses and do not result in the 
protection of public health and safety; 2) the protection of residential property values is 
jeopardized by allowing a heavy industrial oil and gas uses within the Rural Resource zoning 
district; 3) the heavy industrial oil and gas uses will not maintain the rural character of the 
Township; and 4) the introduction of the heavy industrial oil and gas uses as a special exception 
does not provide certainty for residential or agricultural property owners. Rather, Ordinance 912-
2016 unreasonably infringes upon the rights of neighboring landowners to use and enjoy their 
property. 
 

Finally, the township zoning ordinance, specifically the application of the Mineral 
Extraction Overlay in the Rural Resource zoning district, does not promote the interests of the 
entire public. The Mineral Overlay zoning district treats the oil and gas industry differently than 
all other heavy industrial uses by allowing unconventional wells in the Rural Resource zoning 
district which will adversely affect residential land uses and property values.  

The opinions expressed in this report are to a reasonable degree of professional certainty. 
 
 

 
______________________________  Dated: October 20, 2017 
 
Thomas L. Daniels, Professor 
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